UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

10-29-2015

State v. Clark Appellant's Brief Dckt. 43350

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Clark Appellant's Brief Dckt. 43350" (2015). Not Reported. 2581.
https://digitalcommons.law.uidaho.edu/not_reported/2581

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
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State Appellate Public Defender
I.S.B. #5867
BEN P. MCGREEVY
Deputy State Appellate Public Defender
I.S.B. #8712
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DENISE ELIZABETH CLARK
)
AKA STOGSDILL
)
AKA CLARK-STOGSDILL,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43350
ADA COUNTY NO. CR 2008-13217

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, thirty-one-year-old Denise Elizabeth Clark
pleaded guilty to felony grand theft. The district court imposed a unified sentence of five
years, with one year fixed, suspended the sentence, and placed Ms. Clark on probation
for a period of five years. Ms. Clark later admitted to violating the terms and conditions
of her probation, and the district court placed her back on probation with the special
condition that she complete drug court. Ms. Clark subsequently stipulated to discharge
from drug court and admitted to further probation violations. The district court revoked
Ms. Clark’s probation and retained jurisdiction. After Ms. Clark participated in a “rider”
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program, the district court relinquished jurisdiction and executed the original sentence.
On appeal, Ms. Clark asserts the district court abused its discretion when it
relinquished jurisdiction over her.
Statement of the Facts & Course of Proceedings
Darrell Stogsdill reported to the Meridian Police Department that his daughter-inlaw, Ms. Clark, had taken several items of property from his house.

(Presentence

Report (hereinafter, PSI), pp.177, 206-07.)1 Ms. Clark reportedly admitted to an officer
that she had taken and pawned the items. (PSI, p.177.) The State charged Ms. Clark
with grand theft, felony, in violation of Idaho Code §§ 18-2403(1) and 18-2407(1)(b).
(R., pp.47-48, 92-93.) Pursuant to a plea agreement, Ms. Clark agreed to plead guilty
to grand theft. (R., pp.97-104.) The district court imposed a unified sentence of five
years, with one year fixed, suspended the sentence, and placed Ms. Clark on probation
for a period of five years. (R., pp.108-13.)
About four years later, the State filed a Motion for Probation Violation (Agents
Warrant), alleging Ms. Clark had violated the terms and conditions of her probation.
(R., pp.141-44.) Ms. Clark later admitted to violating her probation through failing to
attend and/or successfully complete Cognitive Self Change as lawfully requested by her
supervising officer, failing to pay restitution as ordered by the court, frequenting an
establishment where alcohol is the main source of income, and consuming and/or
possessing an alcoholic beverage. (R., p.180; see R., pp.142-43.) The district court
issued an order revoking Ms. Clark’s probation and placing her back on probation for a
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All citations to the PSI refer to the 388-page PDF electronic version.
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period of four years commencing on the date of the order. (R., pp.187-91.) The district
court required Ms. Clark to enroll in and successfully complete Ada County Drug Court
as a special condition of probation. (R., p.189.)
The Ada County Drug Court accepted Ms. Clark. (R., p.194.)

About seven

months later, the State filed a Motion for Discharge from Ada County Drug Court
Program, alleging Ms. Clark had violated the terms of her drug court agreement.
(R., pp.205-208.)

The State also filed a Motion for Bench Warrant for Probation

Violation, alleging Ms. Clark had violated the terms and conditions of her probation
through failing to successfully complete the Ada County Drug Court, failing to pay courtordered fees, funds, surcharges and/or costs, and failing to pay court-ordered
restitution. (R., pp.209-11.) Ms. Clark stipulated to discharge from the drug court.
(R., p.219.)

Ms. Clark also admitted to violating her probation. (R., p.219.) The drug

court discharged Ms. Clark.

(R., p.225.)

The district court revoked Ms. Clark’s

probation and retained jurisdiction.2 (R., pp.221-24.)

The district court recommended

that Ms. Clark complete a Therapeutic Community (TC) “rider.” (R., p.222.)
Ms. Clark participated in a TC rider.

(PSI, p.378.)

Rider program staff

recommended that the district court consider relinquishing jurisdiction, “based on
[Ms. Clark’s] removal from the general population, due to violation of behavior contract
and her resulting inability to complete programming.” (PSI, p.378.)
At the rider review hearing, the State recommended that the district court
relinquish jurisdiction. (Tr., p.15, Ls.1-15.) Ms. Clark recommended that the district
court place her back on probation, or alternatively reduce the indeterminate portion of
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her sentence under Idaho Criminal Rule 35 (“Rule 35”). (Tr., p.17, L.15 – p.18, L.24.)
The district court relinquished jurisdiction and executed the original sentence.
(R., pp.230-33.)

The district court denied the Rule 35 request to reduce the

indeterminate portion of Ms. Clark’s sentence.

(Tr., p.22, Ls.3-11.)

On appeal,

Ms. Clark does not challenge the denial of her Rule 35 request.3
Ms. Clark filed a Notice of Appeal timely from the district court’s Order
Reimposing Sentence and Relinquishing Jurisdiction. (R., pp.230-33.)
ISSUE
Did the district court abuse its discretion when it relinquished jurisdiction?
ARGUMENT
The District Court Abused Its Discretion When It Relinquished Jurisdiction
Mr. Clark asserts that the district court abused its discretion when it relinquished
jurisdiction. The district court should have instead placed Ms. Clark on probation.
An appellate court reviews a district court’s decision to relinquish jurisdiction for
an abuse of discretion. State v. Merwin, 131 Idaho 642, 648 (1998). The district court’s
discretion in deciding whether to relinquish jurisdiction is not limitless.

State v.

Rhoades, 122 Idaho 837, 837 (Ct. App. 1992).

By this time, the district court and drug court had the same district judge presiding over
Ms. Clark’s case. (See R., pp.223, 225.)
3 The Idaho Supreme Court has held that “[w]hen presenting a Rule 35 motion, the
defendant must show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the Rule 35 motion.”
State v. Huffman, 144 Idaho 201, 203 (2007). “An appeal from the denial of a Rule 35
motion cannot be used as a vehicle to review the underlying sentence absent the
presentation of new information.” Id.
2
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When an exercise of discretion is reviewed on appeal, the appellate court
conducts a multi-tiered inquiry. The sequence of the inquiry is (1) whether
the lower court rightly perceived the issue as one of discretion; (2) whether
the court acted within the outer boundaries of such discretion and
consistently with any legal standards applicable to specific choices; and
(3) whether the court reached its decision by an exercise of reason.
State v. Hedger, 115 Idaho 598, 600 (1989) (internal quotation marks omitted).
Ms. Clark submits her performance while on the TC rider reflects that the district
court abused its discretion when it relinquished jurisdiction, because she learned a lot
while on the TC rider.

The rider program staff recommended that the district court

relinquish jurisdiction after Ms. Clark was “removed from the program as staff
determined she was not amenable to treatment at this time.” (See PSI, p.383.) That
determination came after Ms. Clark violated her behavior contract by reportedly
attempting to manipulate another TC participant into lying for her to avoid the
consequences of her actions. (See PSI, pp.381, 383.) She was placed on a behavior
contract to address the negative behaviors of being in possession of unauthorized
materials and lying to staff. (See PSI, pp.381, 383.)
However, the circumstances underlying Ms. Clark’s removal from the TC rider do
not tell the whole story. In spite of the difficulties and setbacks Ms. Clark experienced
during the TC rider, she learned a lot during the program. Rider program staff stated in
their recommendation that she “struggled with engaging in core classes consistently
and really never did demonstrate the ability to apply what she was learning.” (PSI,
p.383.) But the facilitator for Ms. Clark’s Cognitive Self-Change program reported that,
while Ms. Clark initially struggled with taking feedback provided to her in class, she
“later seemed to make huge progress in her thinking check-ins, being open to feedback,
and developing new beliefs.” (PSI, p.381.) Further, although Ms. Clark had some
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difficulties with her Relapse Preventing Group, she also created an action plan (which
may not have been implemented). (PSI, p.381.)
At the rider review hearing, Ms. Clark’s counsel noted that “on the rider
[Ms. Clark] did complete a parenting class, anger management, financial literacy, and
she did prepare a resume.” (Tr., p.16, Ls.13-15.) Ms. Clark also wanted to let the
district court
know she did learn a lot through the program. One, that she’s not a
victim, that she cannot focus on negative things. She must focus on the
present and not the past. Her statement she made to me yesterday while
we were visiting that holding onto past issues will create more future
issues, that life is what you make it, what the minds conceives can be
achieved, that she needs to be a real, likable person for other people and
being a first rate version of herself is better [than] being a second rate
version of someone else.
(Tr., p.17, Ls.3-14.) Ms. Clark herself told the district court, “[b]efore you sentence me, I
want to thank you for sentencing me to the TC because I did learn a lot.” (Tr., p.17,
Ls.7-9.)
Ms. Clark learned a lot while on the TC rider. Thus, her performance while on
the TC rider reflects that the district court abused its discretion when it relinquished
jurisdiction. The district court should have instead placed Ms. Clark on probation.
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CONCLUSION
For the above reasons, Ms. Clark respectfully requests that this Court remand
her case to the district court for entry of an order placing her on probation.
DATED this 29th day of October, 2015.

__________/s/_______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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